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Transcript of Live Q&A with Guest Presenters, Attorneys Mark Kuhar 
& Amanda Lowe 

COVID-19 “Ask HR” Weekly Webinar Series 
The following is a collection of actual questions and answers asked of 

Guest Presenters, Attorney Mark Kuhar from Knox McLaughlin Gornall & Sennett, P.C., and 
Amanda Lowe of Phillips Lytle, LLP 

during the live webinar on May 22, 2020 
* The answers and information provided during the weekly webinars is not intended to be legal advice and is 
not a substitute for obtaining formal legal advice by a qualified attorney hired by you or your organization. 

 
Q1 
(NY) As New York reopens, we know that we are in phase 4. However, does this mean that we cannot 
slowly bring staff back before we reach phase 4 to prepare the building? Or, are we still mandated to 
remain on 100% reduction until we are cleared to reopen? Specifically, we would like a few full-time 
employees to come in and paint, clean, organize and help prepare PPE for the reopening. 
 
Amanda 
I know you’re anxious to get back. Unfortunately, as it stands right now, you have to keep the 100% 
reduction until the phase allows you to reopen. That is as it stands today. Empire State Development 
Corporation (ESD) is the public benefit branch of the government that is in charge of all of this – 
essential businesses, nonessential businesses, that kind of thing – assuming that your company was not 
an essential business – it was closed 100% - there is guidance out therefrom ESD saying that basically 
you can have maybe one employee/business owner still go to the office an do things you need to do: 
check mail, cash checks – that’s okay because one person will not be coming into contact with anybody. 
We don’t have guidance from ESD about this question – a preparation phase so you can hit the ground 
running in the phase 4 reopening. I would suggest this week and next week to put this on hold and wait 
to see if ESD issues any additional guidance to say you can have maybe a couple people come in and do 
the essential things like cleaning and preparing PPE for when you’re ready to reopen. That’s how it is 
today. There are significant consequences in New York State for nonessential businesses trying to be 
open or having people work when they’re supposed to have 100% reduction – in terms of large, large 
penalties assessed by the state and/or closure orders. That’s something we want avoid. There have been 
some examples in New York State, where a nonessential business continued to function blatantly, in 
complete disregard for the executive orders – about a $2million company and they were sanctioned for 
$160k. They’re fighting that decision – it’s just not a position we want to be in where we’re fighting a 
fine. 
 
Q2 
Is there any legal liability for a nonessential business or nonessential employee who is still having 
employees report into the office? Technically, I am able to have them report to work in the office 
because the state has said we could. Although they could perform their work from home, I like to have 
everyone here because of the camaraderie and it’s easier to get things done when they’re working 
together in person. Am I making a mistake by having everyone report to work here, or should I have 
them work remotely? 
 
Mark 
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Taking the first two sentences combined, you’re making it clear that they’re allowed to have people 
come into work but wondering whether there’s any legal liability for having people there. Any time you 
have employees come to work, there’s potential liability from worker’s comp to harassment to OSHA 
violations, etc. So if we’re going to be in the business of employing people we definitely are going to be 
unable to avoid risk, so the question is whether the risk is worth it and I think that’s what was built into 
this question. I am refocusing myself on purpose because I do think that there are definitely going to be 
a lot of businesses that go out of business and I think trying to avoid all risk is a great pathway in that 
direction. Actually, when it comes to things that can happen at work to employees from my perspective 
this is a relatively modest worry. It’s something that in most cases is either asymptomatic or lightly 
symptomatic, and in fact from a workers compensation standpoint, basically and at the risk of being a 
little blunt but just being direct, if they don’t die (in which case it’s a very significant workers comp case), 
it’s a very modest workers comp case and their time away from work is minimal. If theoretically you 
could operate your business completely remotely, I think a lot of people would do that, but I also think 
that there are a lot of people who are wearing smiles saying they’re doing their best trying to work from 
home, but frankly are working at 20-60% of capacity. Maybe you’re the one person who’s not in that 
category, but I’m very skeptical of the productivity. Some productivity is happening, but the projections 
I’m looking at with clients regarding the impact of working from home is very worrisome. So you as a 
business leader or organizational leader have to decide if you truly can keep people at home and do 
okay and survive as an entity, serve your customers, your community and constituents, go ahead. I think 
there are very few people who can do that. I am not particularly worried about the risk. I have not 
talked any of my clients into keeping their employees at home. 
 
Amanda 
Assume that this business had a waiver in NY state, otherwise a nonessential business would not be 
open unless it’s in a phase. I would say as long as you’re following the state mandated guidelines, you’ve 
got your written safety plan in order, you’re taking steps to protect your employees at work, including 
having the masks that they’re required to have and you’re following what you’re supposed to be doing. 
As a business risk, I think it’s fine having them come into the office. There are certain situations where 
you should consider whether someone may need to work remotely and whether you’re going to allow 
that as an accommodation. I agree with Mark that there is a productivity concern when everyone is 
working remotely and you may not be able to track what your employers are doing. But at some point, 
as business owners, we have to be allowed to bring our people back to work. As long as you’re following 
the state mandated guidelines and doing what you’re supposed to be doing, I don’t have a concern 
about bringing them back. If someone does get injured or can prove they got COVID at work, which is a 
very uphill battle, it’s most likely covered in New York by workers comp. If they didn’t get it at work, the 
employer’s not responsible. 
 
Q3 
As you weigh the risk/liability, would you recommend that businesses open up and have their 
employees report to work in the office just because they technically are allowed to do so? 
 
Mark 
When you do that, you should be using your pencil and your calculator and not just your heart and your 
risk aversion instincts. Those should be business decisions, to the extent that you can they should be 
analytical and quantified. Use data to drive those decisions the best you can and not just risk and pain 
avoidance. 
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Q4 
My business is permitted to reopen, and I have employees who refuse to return to work because they 
still feel uneasy about working at our physical location. What should I do? 
 
Amanda 
We’ve already encountered this with some of our essential businesses that had to layoff a majority of 
their staff and bringing them back. Some people were indicating they were uncomfortable or nervous. 
The first step we do is explain what our plan is: safety, cleaning, masks available, social distancing that 
the government requires – educate them and alleviate their concerns. Next, if they don’t want to come 
back, you have to let them go. It’s a business decision assuming you need them to come back to work. If 
they are requesting an accommodation, however, because they have a preexisting injury or are more 
susceptible to COVID, in New York you have to do an analysis whether you can accommodate their 
request and you have to do the interactive process. The Americans with Disabilities Act and the New 
York Human Rights law – which is basically any disability in New York counts as a disability under the 
Human Rights law (it’s pretty broad). You have to consider what they’re asking – are they asking to work 
remotely? Are they asking for unpaid leave of absence for an indefinite period? That’s not a reasonable 
request. You have to go through that interactive process to determine whether you can accommodate 
what they’re asking you to do. 
 
Mark 
The question can be read a number of different ways as to the employee’s motive or concern. I think 
Amanda’s answer assumed it was safety based – employee doesn’t want to get sick. I would add to that, 
that I think what is evolving is whether or not susceptible and fearful of COVID is a disability in and of 
itself. Having an extremely suppressed immune system or having no immune system have been found to 
be disabilities. But if someone has COPD for example, that doesn’t prevent them from working. It just 
makes it riskier for them to work. 
 
I’ll answer the other angle on this question – being the designated skeptic today. I’ll imagine the reason 
the person doesn’t want to come back to work is because they like making more on unemployment than 
they do coming to work. That’s a horse of a different color and may or may not be what the questioner 
intended. I think it’s more common than genuine concerns about returning to work because of health. 
From a PA perspective, the most direct answer is [once I offer you work] unless you qualify for FFCRA 
leave, for example if you’re at home with your children then it’s protected for a period of time. Flesh 
that out and if at the end of the day they just like getting more money not working than less money 
working – become more aggressive. In PA if you had someone working 40 hours and you had the sense 
they wanted to benefit from the extra $600 – you could have them 20 hours and they would still get a 
little bit of unemployment, the pay you give them and federal $600. They would “have their cake and 
eat it too” until July 31st.  That’s the kind of creativity and leveraging complying with the laws and rules 
completely – but there are opportunities lying around out there like that. 
 
Q5 
I didn’t realize that I was supposed to send my employees COBRA notification paperwork when I had to 
lay them off due to COVID-19. Now, they are returning to work this coming Tuesday and my employee 
informed me they’d rather stay on the state benefit plan as opposed to re-enrolling in our healthcare 
plan. Are they allowed to do that? What should I do? 
 
Mark & Amanda declined to answer because they don’t have the expertise. Each law firm has a separate 
benefits person. 
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Q6 
I have an employee who refuses to participate in on-site temperature screenings, even though this is a 
requirement. How can (or should) I handle this? 
 
Amanda 
If this is part of your safety protocol, you can refuse to allow them to come to work. You can’t control 
what someone else does, but you can control how you react. If it’s your policy and one person refuses, 
they don’t get to enter the building. They can use their PTO and unpaid time off at some point. I think 
this is something we’re going to see more and more of in New York as the phases re-open and I think we 
need to take a strong position right away. As long as we’re required to take temperatures, we need to 
be doing it. 
 
Q7 
(NY) I’ve been hearing a lot of conflicting information regarding what I need to do in order to be 
compliant as an employer who will be part of New York’s phase 2 reopening. Where can I get clear, 
reliable guidance? Is there anything you can tell me right now? 
 
Amanda 
As everything else with New York there’s never anything that’s clear guidance. My law firm is included in 
the phase 2 reopening plan and our offices across the state are opening at different times. We don’t 
have the guidance from New York State right now, but the best guess we have is that the state is going 
to follow similar requirements as it did for retail. We don’t know exactly what they’re going to be 
requiring. We expect that they will require us to start at 50% capacity – I don’t know for sure. What we 
do know is that we’re going to have to have a safety plan in place, so you can keep checking the state 
website to see when they upload that guidance. 
 
Q8 (submitted live) 
If someone was called back to work from a closure and after working there, they realize the company is 
not following CDC or state cleaning guidelines for COVID-19, can that employee quit and still get their 
unemployment benefits back? For a retail environment. 
 
Mark 
She or he who stops talking first loses, usually. Interactive dialog. In PA, if you are leaving your 
employment and applying for UC, whether it’s a quit or I won’t come back until this situation is fixed. If 
you become unemployed because of something in the work environment – someone slapping your rear, 
someone making racist remarks about you or someone asking you to work and won’t allow you to wear 
a mask or is harassing you for wearing a mask, or won’t provide you with the hand sanitizer you need – 
no matter what it is, if something is driving you out of the workplace and you want to make yourself 
eligible for unemployment, you have to raise the issue with the employer and give them the opportunity 
to remediate. That’s a recurring them in all kinds of venues. If an employee would be able to 
demonstrate that she tried and her pleas went unheeded, she would be entitled to unemployment. 
There aren’t cases on that yet because it’s so new, but I feel strongly that’s how it would play out. 
 
Amanda 
Similar in New York except for unemployment filings, it’s very liberal. 
 
They should be complaining to employer first and giving them an opportunity to respond and correct 
any alleged deficiencies. They may also go straight to OSHA. As COVID was really starting to blossom in 
New York, there were a ton of complaints, but OSHA inspectors would refuse to come out themselves 
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because they were concerned about safety. We would certify that we were complying with everything 
and they would leave us alone. I suspect that as we get phased in in New York we’re going to see a lot 
more OSHA investigators on-site making sure we’re complying with the cleaning guidelines. I would 
recommend trying to contest that type of UC assuming you are complying with the guidelines because 
right now there is a huge benefit for people – an extra $600 a week – to be home at least through July 
31st, unless the federal government decides to extend it. 
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