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Transcript of Live Q&A with Guest Presenter, Attorney Mark Kuhar

The following is a collection of actual questions and answers asked of
Guest Presenter, Attorney Mark Kuhar from Knox McLaughlin Gornall & Sennett, P.C.

during the live webinar on May 8, 2020
* The answers and information provided during the weekly webinars is not intended to be legal advice and is
not a substitute for obtaining formal legal advice by a qualified attorney hired by you or your organization.

Q1.

I have a question regarding COVID-19 and OSHA. Is it considered a reportable disease under OSHA
standards and is it up to the employee or employer to prove or disprove that they contracted it
through the workplace?

Mark’s Answer

Check out this link on the US DOL’s website: https://www.osha.gov/SLTC/covid-19/standards.html

The short answer is this is not OSHA reportable. In reality, it depends upon the amount of time worked,
and the extent of healthcare used. Most of the time it’s not (OSHA reportable). In order for it to be a
problem, the employer would have had to demonstrate failure to report or log it, and this is only in the
rare situation where it'd even be required. In order for it to be a citable offense from OSHA’s standpoint,
they would have to be able to establish that it was a COVID case that has the characteristics of requiring
reporting or logging but also one that occurred in conjunction with their work. Tying these together, the
burden would be on OSHA to prove that your failure to log or report was actionable because the virus
was actually contracted at work. With respect to workers comp, for an employee to receive workers’
comp, as with any other accident or illness, they would have to prove they contracted it at work.

Q2.

Do you happen to have a resource that explains how to calculate paid sick leave and emergency FMLA
for a part-time employee who needs to take intermittent leave because their child’s school is closed?
The employee is taking an hour here and there and, on occasion, a full day. Do we get a dollar figure
and work to that for the maximum benefit or do we compute a max number of hours and pay those at
2/3 her hourly rate (assuming she doesn’t have any OT in the past 6 months)?

Mark’s Answer

Check out this link on the US DOL’s website. | will be referencing it in my answer this this question:
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions#49

| would say the latter. In other words, expanded FMLA leave should be looked at and allocated based
upon hours, not money. Calculate the amount of expanded FMLA entitlement they have, and before
that emergency sick leave, whichever the case may be — amount of emergency paid sick and what
normally would be available under the emergency FMLA is determined based on their hours. For a full-
time person it’s what they normally work. For a part-time person it’s also what they normally work, but
it’s a little more complicated. The link | just sent to you speaks to this pretty wel in the FAQ section.
Basically, you end up saying how many hours of paid sick or as it’s often referred to as expanded FMLA
and then allocate them as they’re used. You could either gratuitously make them whole instead of
paying them two-thirds or you could allow them to use PTO to make up the balance, or neither. As
explained in the FAQ link, your allowing employees to take either type of FFCRA leave for childcare
issues is discretionary. You may choose to do it or not.




Q3.
If an employee has a confirmed case and is off work, when can they come back to work?

Mark’s Answer

There are several aspects to this as well. If it was a very bad case, they may be unable to work.
Sometimes that stretches into a three to four-week timeframe. There are very few cases like that, but
I’m trying to answer this as broadly as possible. Most people who are COVID-19 positive don’t go
anywhere near the hospital, let alone stay that long. It’s possible you could be into weeks simply
because they’re not able to come back. Generally speaking, moderate cases — the Erie County
Department of Health (and for the rest of Pennsylvania, the PA Department of Health) expect a person
to be self-isolated for 14 days. Sometimes that is tricky to calculate if the person is at home 2-5 days,
then gets tested, how many days they have to stay [in isolation] is at the discretion of the health
officials, but the general answer is they have to be self-isolating for two weeks before they should leave
the house. If they don’t promise to do that, they get a free stay in prison.

Q4.
Under the FFCRA Emergency Paid Sick leave there is up to 80 hours paid. Because we are paying out of
the PPP loan, does this still apply to us?

Mar’s Answer

There are two questions there, at least. If you’re in the 8 weeks associated with PPP, employees are still
eligible for the FFCRA leave, either type, irrespective of if you're in your 8 weeks of PPP. You would still
take the tax credit for that. What I’'m unsure of is if it's money which you’re paying out as FFCRA leave to
the employees for which you're getting a tax credit, can you take credit for that in terms of you are
meeting the 75% associated with your PPP funds or can you take credit for that under the forgivability
calculation — that I’'m not sure. Something we can follow up on. Encourage you to contact counsel who
are PPP experts. Elliot Ehrenreich and Mark Denlinger are my partners who qualify as such.

Q5.
If | understand correctly, if we have a confirmed case, would we make disclosures to state and local
health departments, HHS, OSHA and the CDC?

Mark’s Answer

[excluding OSHA, which we’ve discussed already] It usually works the other way around, believe it or
not. In Erie County, it is far more likely that you will get a call from an employee, and then you will get
services and have communication with the Erie County Department of Health, so it’s not so much you
telling them because in all likelihood they know before you do. | mention Erie County because between
Erie and West Virginia, there are only two counties that have a department of health: Allegheny County
and Erie County. Outside of those counties, it is very hard to predict how it will play out. In Erie County,
the Department of Health will know right away because the employee and the provider will have told
them. However, they do not call the employer. They don’t view this as a workplace issue. They view this
as a healthcare issue. As soon as you end up talking to them, they will be a fantastic resource. | can’t
applaud the Erie County Department of Health enough. I've been giving presentation of the issue of
what happens when you have a confirmed case. It’s very interesting to me. It’s very calming, not as
disrupting as one would think. A nurse at the Erie County Department of Health does contact tracing,
asking the indexed person (the positive person) during the two days prior to your first symptom or the
positive test, through now, how many people, who are they, with whom you’ve been in contact. Contact
is defined to be within six feet for ten minutes. They consider ten consecutive minutes, but technically
it’s not. Erie County Department of Health only views people at risk for having contracted COVID-19
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from an indexed person if they’ve been that close to someone for ten minutes. That’s pretty comforting.
Other than your loved ones, how many people have you spent ten minutes with within six feet? Not too
many. They also give great guidance regarding cleaning surfaces and so forth. Conservative experts say
that within 12 hours the surface is no longer virulent. If twelve hours has passed, a surface, even if
contaminated is no longer virile. That’s how they coach employers. I’'ve had a bunch of employers who
have had a COVID positive employees, every time by the time we figure it out, they’ve been out of the
workplace for days and days. So only when an employee goes home sick with symptoms are you likely to
have to honor your obligation under the PA Secretary of Health’s obligation to air the place out, sanitize
it only after 24 hours and rope it off — it doesn’t happen, in my experience it hasn’t happened yet
because you find out about it farther subsequent in time to those times that | mentioned. So technically
what you’re really doing is cleaning for optics. | have learned a lot from talking to and helping
employers. If you're going to message anything to your employees, it seems like what everyone is
messaging is what’ we’re doing to keep you safe and what your part is. What | found that’s more
powerful and much less frequently done is telling employees what actually happens if you have a COVID
positive employee. What we’re going to do about it, what the Department of Health is going to do about
it, what that experience is going to be like — you can just hear people exhaling. If you know some of the
science behind it and how the Department of Health is going to handle it is incredibly liberating. You can
make good decisions and frankly lose a lot of your anxiety.

Q6.
If we have a confirmed case, are we required to have a professional remediation team or can we do
this ourselves? Do we have to close the shop until the remediation is done?

Mark’s Answer

Charlotte Barringer, head COVID-19 nurse at the Erie County Department of Health told me that there is
no special team, vendor or particular disinfectant. Best disinfectant is 12 hours. There’s no reason to
close shop unless you have some of your employees who are positive and isolated or who have been in
contact and have been asked to quarantine. The quarantined people are at home for 4-5 days as they
get two negative tests, which the vast majority of them are negative. If the person has been in contact
with your machines, countertops, etc. within the last 24 hours, then you have to rope it off, wait the
balance of the 24 hours and clean with whatever you have — Windex, Lysol — you do not need an outside
firm, you do not need extra PPP and again the passage of time is your best friend. Would you close the
shop? There are definitely people who have. It is not a recommendation that you do so from the CDC or
the PA or Erie County Department of Health.

Q7. This question only applies to PA employers.
Is there a recommended number of employees that should come in at one time? | see that a gathering
of less than 25 is now recommended, would that be acceptable?

Mark’s Answer

It’s very much an evolving situation. We're just getting into the Yellow period now. The reference in the
Yellow guidelines from the PA governor’s office/Secretary of Health, is basically that an employer should
not have more than half of what is allowed under its occupancy permit — those are really high numbers.
We're an office building and we have just shy of 100 employees at our law firm and our occupancy
permit allows us to have 250 people in the building. As far as how many employees we can have in at
one time, by that measure we’re allowed to have more employees in than we actually employ. We're
not doing that, we’re trying to space people out by having some people in one day and others a
different day. Gathering of less than 25 — | haven’t seen that interpreted to apply to workforces but
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other types of gatherings. | think the analysis for the size of the workforce that is allowed is relative to
your occupancy permit.

Qs.

Can an employee work without a mask if they have a medical reason or do they go home? If they
work, do | need documentation from a doctor or can | take their word for it? Do | need to have
paperwork to track these employees?

Mark’s Answer

On about April 20', the FAQs from the PA Secretary of Health talked about masks and what if
employees can’t wear them. The week before in a video conference she’d been asked what if employees
can’t wear them for medical or safety reasons, she said she couldn’t imagine what that would be, but
apparently after the requirement was put out they must have gotten some input from the business
community. There is a lot on masks in the April 20™" FAQs. Please take a look at that. For example, plastic
face shields are good enough, which does make a difference to someone with COPD. Also, they
acknowledged that you don’t want home made masks with straps hanging off of them as they work over
a lathe. Some employees need to go up a utility poles, which you can’t do with a homemade mask.
There are special masks for that which aren’t commercially available right now. There are disability-
based reasons, emotional health reasons like claustrophobia, and operational reasons. There are
situations where a mask makes your glasses steam up so much you can’t see and that represents
hazards. Those FAQs address all those things and they’re laced with we expect employers to try really
hard and we expect employers to do their best. In good faith, I'll say that sounds like they’re
acknowledging some practical limitations on a universal mask requirement. Technically, the starting
point is they have to have a mask. FAQs and see if you can find an answer there. There may be people
on this call who make face shields. Port Erie Plastics makes these and they are available. Mention this
because they can be hard to find and there is a local person who makes them.
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