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Transcript of Live Q&A with Guest Presenter, Attorney Mark Kuhar

The following is a collection of actual questions and answers asked of
Guest Presenter, Attorney Mark Kuhar from Knox McLaughlin Gornall & Sennett, P.C.

during the live webinar on May 1, 2020
* The answers and information provided during the weekly webinars is not intended to be legal advice and is
not a substitute for obtaining formal legal advice by a qualified attorney hired by you or your organization.

[SEGMENT 1] Questions Sent in Advance by Webinar Registrants:

Ql.
What do | do if an employee refuses to come back to work because they are afraid of getting COVID-
19? Will their unemployment claim be denied since we have work available?

Al. | would say first, have a conversation. Why? What specifically? Is it just a matter of being out of your
house? Is it a matter of being in this workplace in particular? You might be able to share some
information with them that would help. They may have irrational fears. Most reasons I’'m running into
aren’t justifiable per CDC and health department guidelines. Might help them change their mind, or
work under some special accommodations. It puts you in a position to defend against their UC claims as
well, in the sense that when they file they say | was afraid of this and point to something they think isn’t
fully compliant. Gives you a chance to say they didn’t bring it to your attention and give me a chance to
remediate it, but when | asked what the problem might be, they expressed ABC, and they’re trying to
get unemployment based on DEF. They shouldn’t get UC based on any safety-based concern unless they
brought it to our attention.

Q2.
I have an employee who is refusing to wear a face mask. How should I handle this? (some of the
reasons they’ve provided include breathing difficulties, anxiety, etc.)

A2.

Related to Pennsylvania, FAQs that were issued week of April 20" by Secretary of Health — these were
very helpful and “doable,” employees with disabilities (such as COPD or claustrophobia, etc.) who
couldn’t or shouldn’t wear a mask. OSHA, safety, disability, emotional issues relieve you of the order. In
PA we're supposed to “do our best.” Face shields are an acceptable alternative. They are available for
sale in Erie. If you're interested, | could connect you to the company that’s producing them. You can use
bandanas, masks, scarves and under some circumstances, just excuse yourself. There are utility workers
going up poles who don’t have masks because they’re not FR rated and it would be a very bad thing if
you had a contact incident. There are a bunch of situations for a bunch of reasons why employees would
not wear masks, for example people in interior offices are also excused. Encourage those outside of PA
to look at the guidance that has been issued.



Q3.
Are there any specific specifications on what type of mask to use and how it should fit?

A3.

The CDC has guidelines — should cover nose and mouth, for example. PA FAQs ~April 20*": even if there’s
no reason to, you can wear a scarf or bandana if they want. Compliance became more flexible as of that
date with those FAQs.

Q4.
I have a small retail storefront that only has about 2-5 visitors per week. Do I still have to follow the
safety orders for businesses with in-person operations?

A4,

The shortest answer is there is no exemption for people whose visitors are infrequent or few in number.
To the extent that you are offering a retail option, you’re as covered as Walmart, technically. There are
no exceptions for those characteristics. Having said that, there might be some barriers to you doing it —
putting up plastic barrier to isolate workers — if it were easy, you probably would have done it. So, there
might be some barriers. In PA, look at the FAQs — we expect employers to “do the best they can.” I've
never seen a regulation with “do the best they can” woven into it as much. We don’t have any other
aspects in our lives as loosely described. To my knowledge, we have not had an Erie County business
that was involuntarily sanctioned for this. Not aware of enforcement actions, even though I’'m seeing
compliance is probably about 50%. If you’re a business that’s supposed to be open, the governor wants
you to be open and if you can do it the way the governor thinks its safe and his Secretary of Health
thinks it’s safe, do it. If you have to make slight modifications, that’s up to you. Sorry | can’t be more
definitive on it.

Qs.

(This question has multiple parts) We have received a PPP loan. We were paying our part-time staff
half their regularly scheduled hours. Now we can pay them the full for their regularly scheduled hours.
When the unemployment claims come in how should we be reporting what we are paying them?

If they are now getting their full average hours then they shouldn’t be eligible for unemployment at
all? Correct?

Does it make a difference how we record the hours if they are not working?
I've just been entering a total amount of hours on Mondays in the payroll system and labeling it as
miscellaneous hours since they are not really working?

A5,

If it’s COVID-related and you alert the Unemployment Compensation (UC) system to it (this is PA), you're
not going to be charged so your interest in managing your exposure to those claims immediately drops.
In this case, how you characterize it is an interesting issue. When you give money to your employees,
most of the time it’s because they’re working. Sometimes it’s not —i.e., severance pay, vacation pay,
gratuity, etc. Generally, those are not to be noticed by the UC system. The UC system is not supposed to
hold any number of gratuitous payments which are not for services provided, unless it’s for a finite
period of leave. If you laid off a bunch of employees on March 16" and kept their pay going for a period
of time and you did not tell the employees when they were coming back — how could you have? —
technically they are able to get your pay that you’re giving them (including PPP) and entitled to your free
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money, state unemployment and the extra $600. Unless you have a finite period when they’re coming
back, and most don’t, and this pay is basically PTO. If it’s not that and it’s basically just gratuitous money
from you and it doesn’t matter where it came from (PPP, for example), but it’s gratuitous money for you
not for services provided during the work week, they can pocket that, still get UC and get $600 more.

Q6.
Are you able to pay full-time wages and they employee not work under PPP?

Ab.

PPP doesn’t care whether the employer is getting anything from the employee or not. It may not make
perfect sense, but PPP says you can give it to them in a stocking over the fireplace or if they worked hard
that week. If you give them the money — both with respect to forgivability and determining whether you
spend at least 75% of the PPP — the rules don’t care.

Q7.What about paying bonuses under PPP?

A7. Not my office expert on this. Based on the regulations as of a day and a half ago, an expert in my
office (Attorney Mark Denlinger) believed it was acceptable to use PPP. As long as it's money going from
you to the employee (except for highly compensated employees).

[SEGMENT 2] Live Q&A with Webinar Participants:

“Live” Q1.

We have had voluntary and mandatory layoffs. We have called some people back. We have also
offered a few to go back on payroll and stay at home due to their known health concerns. | have had
one employee tell me they didn’t want to go back on payroll due to making more money on
unemployment. Can | fight to be released from these unemployment charges?

“Live” Al.

Yes, you definitely can. You should not have to. Google “relief from charges unemployment COVID-19,”
search results will be some kind of link to your state law, indicating — as it is in PA as of 3/27/20 —if it’s
COVID-related, you don’t get charged for it anyway. Your motivation in having people break with
unemployment is to get workers back and your traditional mode of managing down your UC tax rate is
really not present as long as you do your best to assure that these cases are COVID flagged. When you
get your statement of charges, if you see any that were COVID related [and not flagged as such], you
need to assert yourself and try to get those recharacterized as COVID related so you will not be charged
for them.
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“Live” Comment from attendee: according to my accountant, if you give a bonus on a regular basis,
then you can use PPP for bonuses.

“Live” Response to Comment from Mark:

Implication is if it’s a bonus out of nowhere, you can’t use PPP. May be accurate. PPP is outside of
traditional HR in my view. As of a recent conversation with our office experts, it’s not as narrow(ly
defined]. It’s an evolving topic, keep asking. People are doing their best to give you good answers. I'd ask
a few experts before making any decisions — by the time you implement, ask again because there may
be new guidance on it.

“Live” Q2.

Do we expect any policing of business entities for safety precaution compliance, or will it be
monitored by direct complaints only? | have a friend working in a manufacturing company where
recommended masking and employee temperature screening is not being done, but no one wants to
say anything and buck the boss.

“Live” A2.

| suspect that it’s going to depend on your jurisdiction, but that it’s going to be somewhere between low
and very low. Frankly, there are just so many employers out there. | think it’s going to be entirely
complaint driven. | have been talking to Erie County’s solicitor and he said that their enforcement efforts
have been almost exclusively dealing with complaints that come up. I've also talked to many employers
who have had a visit from Erie County Department of Health and a state trooper, and they have been
pretty painless audits. Even at the beginning of visit, they ask why they are open. Answer is because they
make plastic parts that go into medical parts [for example]. The trooper doesn’t know what he’s looking
at and they back off pretty quickly. | have no reason to think in PA, they will start going through business
directories and start auditing people. That would get harder to do as more businesses open up. Example
of company with employee who has COPD. He’s wearing the mask while working because he wants to
help, but he will have to take the mask off at some point to be able to breath deeply and some
employees may notice. Question of whether company will have to tell employees why he’s taking it off —
which they cannot do. Inevitably they’ll get a complaint and they’ll get a visit, but | suspect that it will go
“okay.”

“Live” Q3.

Our organization has remained open with no layoffs needed. Is there any discussion regarding hazard
pay for those of us who get to continue working? Some employees are frustrated that those who are
laid off at other employers are getting these added benefits, but employees at essential businesses
are not.

“Live” A3.

This is about managing perceptions of fairness. To be clear, there is no way anybody can view what’s
going on as “fair.” Everyone can point to someone in a situation that’s better than ours. Most of us are
mature enough to say thank God I’'m not sick, no one I love is sick and | have a job. Recommend having
as many conversations as possible to express empathy. There’s unfairness everywhere. Working with
the employers | have, I’'m not aware of any providing hazard pay. It may happen, but it’s not pervasive. It
becomes part of your regular rate — you do have to pay overtime on it. Most employers are limping, so
increasing rate by 18% for hazard pay, I'm not sure how those who are doing are making it happen. |
understand why someone would want it. | have no employers doing it to my knowledge.
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“Live” Q4.
Are you able to pay full wages for no work performed under PPP?

“Live” A4.

| have to footnote by saying | have two partners who are experts, but | am under the very clear
impression that PPP does not distinguish between whether the money is being applied to work
performed or not. | have medical practices who received PPP loans who aren’t authorized to even open
—they’re paying their employees for not working or “working at home.” Sometimes very viable,
sometimes look an awful lot like watching TV. | have a lot of clients who are paying employees to work
at home and some cases not really working. We'll know six months from now for sure, but all the people
I’m talking to about issues like this, experts in PPP loans, are all saying the same thing. They’re saying it
doesn’t matter whether you’re getting any services for the money you give an employee or not, that it’s
a proper application of PPP and it’s something for which you can take credit should your loan be
forgiven.

“Live” Q5.

Our company has employees that filed for partial unemployment due to reduced hours being
scheduled. Our hours are starting to pick up and when contacting these employees, they are refusing
to return to work because they are making more with unemployment and extra $600 per week. Is the
employee eligible to collect unemployment if they are refusing available work?

“Live” A5.

On April 20", governor announced that we should basically triple our salaries if we want people to not
stay home and receive unemployment because that’s their option. He retracted that statement a couple
days later, not the problematic economic part, but the part where they could refuse to come back and
receive unemployment. If an employee is solely refusing because of their desire to receive more money
not working, then the governor is wrong, and you’re (Elizabeth) correct. The employee should not be
eligible for unemployment. Use the PA UC fraud hotline to report if you think this is happening and
check your account for charges and if you think you’ve been charged improperly, for example, if an
employee has turned down work or FFCRA leave. Other things that might come into play would be the
employee refusing to come back because employer won’t require co-workers to wear masks, you won’t
put up plastic shields (required at retail establishments), you won’t ensure sanitation is used, etc. If an
employee is refusing to return to work because of perceived unsafe conditions and brought them to the
attention of management which doesn’t take appropriate remediating steps, then the employee could
convert themselves to UC-eligible again. If an employee is staying home for other reasons, example,
they are immunocompromised themselves or are caring for children whose schools are closed — there
are a lot of things an employee could say in addition that would make them eligible. But what you said
was correct, Elizabeth.
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