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The following is a collection of actual questions and answers asked of
Guest Presenters, Attorney Mark Kuhar from Knox McLaughlin Gornall & Sennett, P.C., and
Amanda Lowe of Phillips Lytle, LLP

during the live webinar on June 5, 2020
* The answers and information provided during the weekly webinars is not intended to be legal advice and is
not a substitute for obtaining formal legal advice by a qualified attorney hired by you or your organization.

Q1

| have an employee who is a 50+ year old male. He isn’t in terrible health but it a bit overweight (which
puts him in a higher risk category in terms of COVID-19). As part of his job, travel is required. However,
we have explicitly communicated a change in our travel policy to restrict all air travel and we are now
requiring everyone to travel by car instead due to the pandemic. This employee will be traveling to an
area that is a hotbed for the Coronavirus next week. They just informed me that they have booked air
travel and will not be driving, despite our explicit policy change requiring NO air travel. He explained
that | don’t need to worry about it because he will “release” our company from “any liability” if
something should happen. | know it doesn’t work like that, and don’t know how to handle it in terms of
his blatant disregard for our policy change, and travel directives. What advice do you have, and what
compliance related considerations should | keep in mind?

Amanda

I’'m sure we’ve all encountered an employee who has violated our policies before, however, this seems
to be a blatant one. | do have concerns about allowing this individual to continue to travel by air when it
does violate our policy, unless, of course, there is a reason they need some type of ADA or Human Rights
Law accommodation. For example, if he can’t drive for twelve hours at a time because of his back and
we determine that air travel is appropriate as an accommodation, that would be an appropriate
exception to our policy. However just his pure preference to travel by air as opposed to driving is not an
appropriate reason that we would vary from our policy. So, as many of you know as we’re starting to
reopen in New York State and throughout the state...almost all of New York is in phase one or phase
two, hopefully New York City will begin phase one on June 8", when we start to reopen our businesses,
we are affirming with the state of New York that we have certain written policies in place and that we're
going to abide by them. So, it’s good that this employer has a policy in place but now we just have to
follow up on making sure we abide by it. We would want that because our employees tend to talk with
one another and if one person gets to violate the policy, you’re going to have multiple people who start
to violate different portions of your policy. | am also going to note that in New York, which as you know
is quite a litigious state, our attorney general has been taking out advertisements, basically asking for
people to put in anonymous complaints about their employers of whether they think their employer
isn’t providing appropriate PPE or cleaning procedures or whatever, following their own policies; our
attorney general is allowing people to put in complaints which are being investigated and monitored by
the AG’s office and by the Department of Labor. Maybe this is a one-time small issue, it’s just that when
you start getting contacted by the Department of Labor and the AG’s office, I've had a few clients take a
really hard look and saying “we’ve been been following our policies.” Well, yes but that doesn’t mean
one of your employees can’t turn you in and file a complaint. Just to head that off, | would tell this
employee that he can’t travel by air.



Q2

| have a 60+ year old male part-time employee who is not in the best of health. He has an underlying
medical condition, which requires him to stay out of the public due to COVID-19. His doctor has
provided a medical note restricting him form performing any on-sight work which we are happy honor.
This employee works part-time, after retiring about a year ago. He has been on unemployment
throughout this pandemic. We just contacted him to let him know that we need him to return to work
and gave him the good news that he can perform his job entirely from home. We will set him up with
the computer in order for him to do that. However, he said that he will not return to work, even if it is
from home and will continue to collect unemployment instead. The reason he has given me, is that he
won’t allow anything in his home from the outside (such as the computer we will provide him so he can
work entirely remotely due to his health restrictions). He said it could still contain the virus. How can |
handle this situation? We need him to work and he is refusing. What compliance issues should | keep
in mind?

Amanda

In this example, it’s excellent that the employer is willing to grant this person the ability to telecommute
and it’s even better that they’re providing the equipment to allow him to do that. Clearly giving him
reasonable accommodation based on perhaps his susceptibility to COVID. However, his response under
the ADA and the HRL would not be a reasonable request. Saying that he can’t take a computer because
it may contain the virus — that seems very tenuous at best. That would be akin to him saying he can’t go
to the grocery store and bring food back either because that would be from outside of his house and
might have the virus. In this situation we’ve received some federal guidance saying that you can notify
the department of labor that you’ve offered him his job back, you’ve allowed him to telecommute and
all of these other things and he’s refusing to work, at which point his benefits would be terminated.

Mark

What’s important to know is that PA recently came out with UC form 1921W, which is the form with
which employers are supposed to notify the UC system that someone is refusing work. It’s a new form —
and I’'m sure it will be around indefinitely — for this kind of situation where an employee refuses to work
without any reason. As we’ve previously discussed, this virus is only virile for 12 hours — to play it safe,
call it 24 hours. So, obviously refusing to use a computer that may have COVID on it is not supported by
anything and would certainly (in PA) result in his loss of UC. When that happens, he’ll probably come
back to work, since that’s probably his real motivation.

Q3

It’s been on my radar to define a policy on vacations now that summer is approaching. Do either of you
(Mark and Amanda) have any reference points for this? We have employees in New York and
Pennsylvania, so I'd like to hear from each of you on this. It was easier to manage these things when
both states were at stay at home orders, but now each state is at different phases and even within each
state, it is inconsistent (since parts of each state are in different phases). I’'m thinking that air travel
would maybe incur a quarantine, but driving would not. The destination should probably play a part
also. And the accommodations — staying with friends, hotel/resort, Air BnB, etc. We have an employee
who alerted us to a trip to For Lauderdale and they are staying at a resort for a week. | think they are
driving. But, we said he will need to quarantine upon his return home from vacation because of the
resort. Are we able to require this of our employees? What would you recommend in terms of
vacation travel amidst this pandemic? Any guidance is appreciated.
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Amanda

This is a very important question as people are starting to open back up and starting to go on vacation
again. What we’ve been recommending — and this is happening with everyone —is that you focus on the
destination. Have a policy in place advising against personal travel to places the CDC considers to be
hotspots. Prohibit work-related travel to those hotspots unless you find it’s absolutely necessary.
Require that they report if they’re going to travel to those locations, in advance. Then require upon their
return that they must self-quarantine for 14 days. | don’t think it’s necessarily for airplanes or deriving, |
tend to focus on the location they will be going to because it’s going to get too much into the weeds
with asking where they’re going, where they’re staying, who are they talking to, etc. An overall policy of
requiring them to tell us where they’re going and requiring them to quarantine. You can require them to
guarantine because you’re able to control who comes into your workplace and who doesn’t.

Mark

There is a wide range of opinion. | would remind everyone that the April 8" CDC guidance says that if
someone spends a weekend with a COVID positive person in a romantic embrace, they can come back to
work Monday as long as they wear their PPE and are asymptomatic. | think there’s a wide range, and
there is way more conservatism on that front than the CDC would suggest - or any of the realities of the
health situation would suggest. Also, I'll note that in Erie at 54" and Peach there is a Rite-Aid which will
test employees for free for COVID, if they either have symptoms (which they normally would not). In the
event that it’s required for them to go back to work, they will test them and have the results within 24
hours and they can go back to work, obviating the need for any kind of quarantine. Again, it’s easy to say
let’s have people out for two weeks, but good luck trying to implement that and still have your business
run. It's way more than what’s recommended by the CDC.

Elizabeth: If you do require them to quarantine when they return from vacation, can you make them use
their PTO and if they don’t have PTO, can it be unpaid?

Mark

In Pennsylvania, you can make people use PTO whenever you want. If you get a doctor to validate your
idea that they should quarantine (and some doctors will validate most anything) even though it’s not
supported by CDC guidelines, in that case it would be FFCRA leave, for which you could get a tax credit.
Absent that you could require it to be unpaid. Good luck on the engagement/morale side. Or you could
require them to use their PTO, unless you’ve adopted a policy prohibiting yourself from doing so.

Amanda

In New York, yes you could require them to use the PTO. | agree that there are going to be problems
enforcing this kind of policy because sometimes you’ll have employees that just won’t tell you where
they’re going because they don’t want to be stuck at home for two more weeks and use up all their PTO.
However, in New York, if you are going to tell someone to stay home, | just want everyone to be wary of
the fact that in New York, it’s very easy to get a department of health order about self-quarantining,
which would qualify them for certain benefits under the New York paid sick leave act. They would
qualify for the benefits under that statute as well.

Q4

We have an employee who is being advised to self-isolate while their son is awaiting test results for
COVID-19. However, we are the ones advising this (not their doctor). Is this employee still able to
receive sick pay under FFCRA or any other benefit? Or, should we have them use their PTO time?

Mark
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| think there is a lot of overlap between this and the previous question, so | don’t have too much to add
except to say that if waiting for test results is recommended only by an employer, that does not satisfy
the requirements for FFCRA. If | understood Amanda correctly, it’s not too difficult to get a
recommendation from a higher authority. In Pennsylvania, the authorities aren’t ready, willing and able
to recommend that to my knowledge, but a lot of doctors probably would. Amanda?

Amanda

In New York, if someone is out on anything related to COVID-19 — if you go on the Erie County, New York
website, you can see these basic self-certification forms they can fill out and it counts as an order, which
is exactly what New York State said shouldn’t happen at the beginning, but is now happening if people
can find a form. They would technically qualify, if they can get that order in New York State, just
awaiting test results doesn’t qualify for New York paid sick leave unless you have some type of order.
Also, if the son has an order, then the person may be entitled to New York PFL as well.

Q5

| have a question regarding employees who can’t wear a face covering due to a health condition. This is
someone in an office who would only need to wear the mask when traveling outside their cubicle or
office. It’s not a respirator that would require fit testing, just a simple cloth or non-medical mask. Can
we require a doctor’s not to prove that a health condition exists? And, how do we explain to others
why this employee isn’t required to wear the mask without disclosing that they have a health
condition?

Mark

In Pennsylvania, there is not really a cubicle exception to the mask-wearing requirement and | want to
re-emphasize that red, yellow or green does not have any implications for whether a mask is required.
I’'m aware that if you go to Walmart in green areas, they don’t have patrons wearing masks. That is
inconsistent with the governor’s guidance. The governor and his secretary of health created great
confusion during the press conference on May 27, in which they said mask wearing was up to the retail
establishment, which it’s not That was inaccurate. Their own orders said that it continues to be a
requirement. We need to be thinking of the distinction between retail versus employees. Their question
suggests that retail establishments are not required to have masks worn by customers, which is wrong —
it's a separate question whether employers have to continue wearing masks. If you review all the right
guidance, you’ll see that the mask requirement persists regardless of the color you’re in for employees.
There’s also not a cubicle exception. There is an office exception. As far as how we communicate a
particular person not wearing a mask is legit, basically you use code words for it. You could say that the
order allows us to relieve employees of mask requirements under certain circumstances, which include
vision, safety, disabilities. Just because they’re not wearing it and you point to the order as being your
authority for allowing the non-wearing doesn’t necessarily disclose the disability. Frankly, if they infer
that it is related to a disability, | don’t know what you could do about that. | wouldn’t sweat it.

Amanda

There is some equal confusion in New York as well. We have some executive orders saying that
employers need to make their employees wear face masks unless they cannot medically tolerate it.
There are also orders saying everyone in public who can’t social distance, or if you’re on pubic
transportation, you also have to wear a face mask unless you cannot medically tolerate it. After those
orders came out, our department of health issued additional guidance regarding “medically tolerate.”
Department of health issued guidance on April 14" stating that you cannot ask for documentation for
any underlying condition for why they cannot wear a mask. So basically they can make it up. Maybe it’s
not comfortable and they don’t like it. If you have an employee who says they can’t medically tolerate a
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mask, the department of health says not to ask for any underlying reason, but you should work on
alternative work arrangements for that individual. Perhaps you need to move their work station, create
a physical barrier or provide them with different PPE like a face shield as opposed to a mask. That has to
be done on a case by case basis.

Q6

We work in a medical environment and have employees who perform medical related procedures on
donors. Some of the donors are refusing to wear face masks due to their religious beliefs (they are
Amish). In fact, they don’t even recognize the state government officials or related laws as being
applicable to them. Their communities have their own set of rules that they follow. We rely upon these
donors heavily because they turn out in large numbers to help us with our medical related donation
drives. What suggestions and legal considerations can you share with us as we weight the risk of
allowing them to continue donating mask-free, and interacting with our employees who must be in
close range with them during the donation process? This impacts employees in New York and
Pennsylvania, so I'd like to hear from each of you please.

Amanda

| am very aware that the Amish have a very different set of understanding and beliefs of what laws and
regulations apply to them, even if it is an incorrect understanding. Assuming for the purpose of this
example that it is a closely held religious belief that they can’t wear a face mask, New York has an
executive order saying that businesses can use their discretion in refusing services to people (not
employees) who don’t wear face masks. In this situation, let’s look at the issue: the reason they’re not
wearing it is because they’re claiming a constitutional right to freedom of religion. It’s a legitimate issue.
Especially since you need these individuals for the business, what | would do is talk to a your employees
who are having the interaction with the Amish individuals in the community and perhaps putin a
different set of protocols when dealing with these individuals. Assuming that they’re not going to be
wearing face masks and assuming your employees are concerned about interacting with people who
aren’t wearing face masks in violation of the executive order. There might be different protocols in
place, you might have to give your employees more PPE. | would have a frank conversation with them
about how you need these Amish individuals for business purposes and what can we do to best protect
our employees while allowing these people to exercise their right to religious freedom.

Mark

As we know, Amish are more typically associated with rural areas and in NW Pennsylvania, the only
county that’s not green, is Erie, which does have some Amish, but that’s probably not what the attendee
is focused on. What you’ll find is, contrary to the governor’s order but consistent with his remarks at his
May 27ht conference, lots of businesses are interacting with customers who aren’t wearing masks and
they’re pointing to the governor’s remarks in support of that. It’s the legal obligation of every attorney
to encourage their clients to comply with all laws, regulations and other requirements. Having said that,
if you’re in an Amish county in Northwestern Pennsylvania, you’re probably in a country where no one is
enforcing the mask requirements. The number of counties is growing by the week where the leaders are
announcing that they’re not following the governor’s orders. Whether it’s announced or not, it’s the
experience a lot of people are having in Amish areas. The short answer is to comply with all orders; I'm
just saying you’re getting in increasingly lonely territory in doing so. My answer is what it is, but I'm
acknowledging the practical parts of that too. Frankly, pointing to the governor’s remarks creating the
confusion for some of that. | know that sounds a little charged. I’'m not trying to be provocative, but that
is my best response to that question.
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Elizabeth: Mark, what guidance would you provide for this particular individual employer if one of their
employees should become ill with COVID-19 and potentially traced back to this Amish community with
whom they had close interaction?

Mark

| would have them worrying long before that happened. This is a quick answer for a webinar. It would be
a half hour face to face conversation. Some of the things we’d talk about would be that there is a high
likelihood that if a person gets sick and needs hospitalization and/or dies, | expect you’ll get a very
significant OSHA penalty associated with that. Pointing to our governor’s press remarks is probably not
going to help you with that. There is no clear, safe path out of this, especially if you want to continue
saving lives by collecting blood. There is no answer to that one that doesn’t stink.
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